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The Lower Colorado River Multi-Species Conservation
Program
Jeffrey Kightlinger*
I. INTRODUCTION

The lower Colorado River Multi-Species Conservation Program ("MSCP") is
a fifty-year habitat conservation plan created under the Federal Endangered
Species Act ("ESA")' to provide incidental take coverage for endangered species.
As proposed, the MSCP will cover the entire lower Colorado River corridor from
Lake Mead to the border of Mexico. One of the largest and most ambitious
habitat conservation planning efforts in the United States, the MSCP is the
product of over eight years of study and work. A diverse group of stakeholders in
Arizona, California, and Nevada developed the MSCP by working closely with
the Bureau of Reclamation and the Fish and Wildlife Service. The MSCP will
provide endangered species coverage for activities such as the storage and
diversion of Colorado River water over the next fifty years. 2
A. The Environmental Setting of the Lower ColoradoRiver
1. Lower ColoradoRiver
Prior to the construction of major dams on the Colorado River, there were
significant seasonal variations in flow: from over 100,000 cubic-feet per second
(cfs) during the spring, to 5000 cfs or less during the fall. This flow regime
combined with a meandering river created an extensive riparian zone in the river
valleys. However, changes to the environmental setting began prior to dam
construction. By 1890, most stands of large cottonwood, willow, and mesquite
trees near the river were cut to fuel riverboat traffic. Diversions to irrigate the
Palo Verde Valley near Blythe, California, began in 1877. Non-native fish were
introduced into the river as early as 1885, and non-native salt cedar began to
replace native riparian vegetation in the early 1900s.
Dam construction on the Colorado River effectively removed most seasonal
flood flows. Riverbed stabilization and erosion control structures further contributed
to the reduction in riparian vegetation. Today, there are approximately 126,000 acres
of riparian vegetation on the lower Colorado River, of which 100,000 acres are

* Jeffrey Kightlinger is General Counsel for The Metropolitan Water District of Southern California (the
"MWD"). The views in this article are his, and do not necessarily reflect the viewpoint of MWD. This paper
relies heavily on materials prepared by Joseph Vanderhorst, Senior Deputy General Counsel at MWD.
1. 16 U.S.C. §§ 1531-1544 (2000).
2. See Department of the Interior, Lower Colorado River Multi-Species Conservation Plan, Record of
Decision (April 2, 2005) [hereinafter Record of Decision], available at http://www.usbr.gov/LC/lcrmscp/
publicationsfRODAprilO5.pdf.
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dominated by salt cedar. The flow regime has been stabilized, reducing sediment
load and producing colder water temperatures.
There are three native fish in the lower Colorado River that are listed as
endangered under the ESA: the bonytail, the razorback sucker, and the humpback
chub. A fourth native fish, the Colorado pikeminnow, was extirpated from the
lower Colorado soon after construction of the major dams. There are also two
species of endangered birds found on the lower Colorado River: the Yuma
clapper rail, and the southwestern willow flycatcher. The Yuma clapper rail
utilizes marsh habitat, and the southwestern willow flycatcher nests in
cottonwood-willow thickets along the river.
2. Salton Sea
The Salton Trough ("Trough") is a rift valley created by the San Andreas
Fault that runs from the Gulf of California to the Coachella Valley. The Trough
periodically flooded when the Colorado River changed course and flowed into it.
The resulting inland sea, known as Lake Cahuilla, evaporated when the river
returned to its course to the Gulf of California. In 1905, the Colorado River
breached an irrigation diversion structure, and continuously flowed into the
Trough for eighteen months, creating the Salton Sea. Again, evaporation began to
shrink the sea, but as agriculture increased in the Imperial and Coachella Valleys,
the sea started to sustain itself with agricultural runoff. The runoff is primarily
comprised of Colorado River water that was diverted for irrigation purposes by
the Imperial Irrigation District ("IID") and the Coachella Valley Water District
("CVWD").
Several species of sport fish were introduced into the Salton Sea. In turn, the
presence of these fish attracted pisciverous birds. Today, the Salton Sea is a
stopover for migrating birds on the Pacific Flyway. The size of the Salton Sea
has been relatively stable since the 1980s, but its salinity has been increasing as
evaporation has been concentrating the salts that are carried with new inflows
into the sea. If no action is taken to halt the salinity increase, the fisheries in the
sea eventually will be eliminated. In recent years, there have been large fish kills
and bird die-offs at the sea that appear to be caused by outbreaks of disease and
parasites.
The desert pupfish, an endangered species, now inhabits portions of the
Salton Sea. In addition, there are several endangered or threatened bird species
that use the sea for feeding and breeding, such as the brown pelican, the Yuma
clapper rail, the California least tern, the Aleutian Canada goose, and the bald
eagle.
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B. Legal Frameworkfor Allocation of ColoradoRiver Water
1. Colorado River Compact of 19223
The Colorado River Compact ("Compact") resulted from negotiations that
were presided over by President Herbert Hoover among the seven states
comprising the Colorado River Basin: Arizona, California, Colorado, Nevada,
New Mexico, Utah, and Wyoming. The Compact divided the Colorado River
between an Upper Division (Colorado, New Mexico, Utah, and Wyoming) and a
Lower Division (Arizona, California, and Nevada), and apportioned to each "the
exclusive beneficial consumptive use of 7,500,000 acre-feet of water per
annum."
2. Boulder Canyon Project Act4
The Boulder Canyon Project Act ("Act") authorized construction of Hoover
Dam to provide flood control, storage, and delivery of water for reclamation
purposes and hydroelectric power generation. The Act also provided
congressional approval of the Compact. Congress made the Act contingent upon
ratification of the Compact by all seven states, or by six states including
California, as long as California irrevocably agreed to limit its annual
consumptive use to 4,400,000 acre-feet, plus one-half of any surplus water.
3.

CaliforniaLimitation Act5

The California legislature adopted the California Limitation Act in 1929,
giving the state's irrevocable consent to limit its use of Colorado River water as
required by the Boulder Canyon Project Act.
4. The CaliforniaSeven Party Agreement6
In 1930, the Secretary of the Interior requested that California establish an
intrastate allocation of its Colorado River apportionment as the basis for entering
delivery contracts. In 1931, the Seven Party Agreement was executed by the Palo
Verde Irrigation District ("PVID"), the IID, the CVWD, the Metropolitan Water
District ("MWD"), city of Los Angeles, city of San Diego, and county of San

3. Colorado River Basin States, The Colorado River Compact (November 24, 1922), available at
http://www.usbr.gov/lc/region/g1000/pdfiles/crcompct.pdf.
4. Boulder Canyon Project Act of 1928, 45 Stat. 1057 (codified as amended at 43 U.S.C. §§ 617-619
(2000)).
5. California Limitation Act, ch. 16, 1929 Cal. Stat. 38.
6. Palo Verde Irrigation District, et al., Boulder Canyon Project (August 18, 1931), available at
http://www.usbr.govllc/region/pdfiles/ca7pty.pdf.
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Diego. The following table shows California's apportionment as allocated by the
Seven Party Agreement.
PRIORITY

AGENCY
PVID

ENTITLEMENT
Irrigation of 104,500 acres in the
Palo Verde Valley

2

Yuma Project

Irrigation of 25,000 acres in the Yuma Project
of the Bureau of Reclamation

3(a)

lID and CVWD

Irrigation of lands served by the All-American
Canal

3(b)

PVID

Irrigation of 16,000 acres on the Lower Palo
Verde Mesa

4

MWD

550,000 acre-feet annually

5

MWD

662,000 acre-feet annually

6

liD, CVWD and
PVID

300,000 acre-feet annually

7

Agricultural Use in
the Colorado River
Basin

All remaining available water

Priorities 1, 2, and 3 are not quantified, but are limited to a total of 3,850,000
acre-feet annually. As a result, California's apportionment of 4,400,000 acre-feet
is only sufficient to meet Priorities 1 through 4, and the remaining priorities only
receive water if there is available surplus water or unused apportionment water.
5.

1944 Treaty with Mexico

7

The 1944 Treaty with Mexico governs the water rights of the United States
and Mexico in the Colorado River and the Rio Grande. On the Colorado River,
the United States guaranteed Mexico the delivery of 1,500,000 acre-feet
annually, plus up to 200,000 acre-feet of any surplus in excess of uses in the
United States.

7. Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio Grande, U.S.-Mex., February
3, 1944, 59 Stat. 1219.

Global Business & Development Law Journal/ Vol. 19

6. Arizona v. California
The Boulder Canyon Project Act authorized the Lower Division states to
enter into an agreement that allocated the annual Lower Division apportionment
as follows: Arizona-2,800,000 acre-feet; California--4,400,000 acre-feet; and
Nevada-300,000 acre-feet. The three states never reached this agreement, but
the Secretary of the Interior entered into contracts with each state (in California's
case, an agreement was reached with state water agencies) based on this
allocation. In 1963, the U.S. Supreme Court ruled that adopting the Boulder
Canyon Project Act constituted a congressional apportionment of the Colorado
River water among the Lower Division states, and enjoined the United States
from releasing water for use in those states unless it was in accordance with this
allocation.
7. Entitlements and Actual Deliveries
ENTITLEMENT
HOLDER
ARIZONA
CALIFORNIA
NEVADA
MEXICO
TOTAL

ENTITLEMENT
AMOUNT
2,800,000 acre-feet
4,400,000 acre-feet
300,000 acre-feet
1,500,000 acre-feet
9,000,000 acre-feet

2000 ACTUAL
DELIVERIES
2,803,000 acre-feet
5,162,000 acre-feet
322,000 acre-feet
2,037,000 acre-feet
10,324,000 acre-feet

C. California'sColoradoRiverwater Use Plan
For many years, California's consumptive use exceeded its basic
apportionment of 4.4 million acre-feet (maD. Deliveries of water beyond 4.4 maf
were authorized either as surplus water (California is entitled to one-half of any
surplus above the 7.5 maf annual amount for the Lower Division), or as water
apportioned to Arizona and Nevada but not used by those states.
In recent years, upon completion of the Central Arizona Project and creation
of the Arizona Water Banking Authority, Arizona began to divert its full
apportionment. This diversion increase from the Colorado River combined with
recent drought conditions reduced the potential for any surplus or unused
apportionment water available for use by California. Under the Seven Party
Agreement, the California apportionment covers the highest four priorities.
Limiting California's diversions to 4.4 maf entitlement effectively reduces
MWD's diversion by more than one-half of the 1.25 maf it traditionally diverted
from the river. Thus, this increased pressure on the MWD to develop other water
supplies.
California developed a plan to cooperatively manage its use of the Colorado
River within its annual apportionment limitation as a result of increasing pressure
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from the Bureau of Reclamation and the other Colorado River Basin states. A
draft Colorado River Water Use Plan (commonly known as the 4.4 Plan)8 was
issued by California's Colorado River Board in June 2000.
The 4.4 Plan acknowledged the need to develop and implement water
transfers from agricultural water agencies with higher priority rights to urban
water agencies with lower priority rights. To ensure that those transfers actually
reduce California's use of Colorado River water, there must be a benchmark
level of agricultural use to measure the amount of reduced water use that is
available for transfer to urban use. Since the Seven Party Agreement does not
quantify the amount of the first three priorities held by the PVID, the lID, and the
CVWD, an essential element of the 4.4 Plan is an agreement to quantify the
agricultural entitlements. The result was the Quantification Settlement
Agreement ("QSA"), which developed over several years of negotiations and
considerable fighting.
D. The QuantificationSettlement Agreement
The QSA, entered into in October 2003, defines the Priority 3(a) water
(entitlements for the lID and the CVWD) initially at 3,100,000 acre-feet for the
lID, and 330,000 acre-feet for the CVWD. 9 Although the entitlements held by the
PVID and the Yuma Project are not quantified, the MWD makes up water use by
these agencies that exceeds 420,000 acre-feet per year, in exchange for the right
to divert any water below that amount that those agencies do not use.
IID agricultural use received the largest entitlement of Colorado River water
under Priority 3(a). The QSA provides the basis for transferring water that
remains in the lID after the development and implementation of water
conservation measures. The water transfers in the QSA or otherwise proposed to
be implemented include:
*
*
*
*
"

Continuation of water transfers of up to 110,000 acre-feet per year
from the lID to the MWD pursuant to an earlier 1988 agreement;
Implementation of water transfers of 200,000 acre-feet per year from
the lID to San Diego County Water Authority;
Implementation of water transfers of up to 100,000 acre-feet per year
from the lID to either the CVWD or the MWD;
Transfer to urban use of up to 93,700 acre-feet per year of water
conserved by lining the All-American and Coachella Canals; and
Implementation of water transfers of up to 100,000 acre-feet per year

8. Colorado River Board of California, California's Colorado River Use Plan 34 (working draft May 11,
2000), available at http:/www.crb.ca.gov/reports.html (last visited Feb. 12, 2006).
9. Department of Water Resources, Colorado River Quantification Settlement Agreement (October
2003), available at http://www.crss.water.ca.gov/docs/crqsa/QSA2003.pdf (last visited March 21, 2006).
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from the PVID to the MWD pursuant to a Land Management, Crop
Rotation, and Water Supply Program.
Implementation of these proposed water transfers will allow the MWD to
continue to divert 1.0 maf each year or more out of Lake Havasu in normal years,
and will reduce the water deliveries to Imperial Dam by approximately 400,000
to 500,000 acre-feet per year. This diversion will result in a reduced flow in the
Colorado River below Parker Dam. In addition, the amount of agricultural
irrigation water that flows into the Salton Sea from lID agricultural use will be
also reduced. Both of these physical changes could potentially impact
endangered species.
E. Legal Issues Related to Application of the EndangeredSpecies Act to the
Lower ColoradoRiver
1. Section 7 Obligationsof the Bureau of Reclamation
Section 7 of the ESA provides in part:
Each Federal agency shall, in consultation with and with the assistance of
the Secretary, insure that any action authorized, funded, or carried out by
such agency (hereinafter "action agency") is not likely to jeopardize the
continued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitat of such species
which is determined by the Secretary, after consultation as appropriate with
affected States, to be critical ..

..

0

In Sierra Club v. Babbit, the court stated:
In light of the statute's plain language, the agency's regulations, and the
case law construing the scope of 'agency action,' we conclude that where, as
here, the federal agency lacks the discretion to influence the private action,
consultation would be a meaningless exercise; the agency simply does not
possess the ability to implement measures that inure, to the benefit of the
protected species."
Similarly, in American Forest & PaperAssn. v. E.P.A., the court opined:
We agree that the ESA serves not as a font of new authority, but as
something far more modest: a directive to agencies to channel their existing
authority in a particular direction. The upshot is that EPA cannot invoke the
10.
11.

16 U.S.C. § 1536(a)(2) (2000).
Sierra Club v. Babbitt, 65 F.3d 1502, 1509 (9th Cir. 1995).
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and imposing requirements that are not
ESA as a means of creating
2
authorized by the CWA.1
Likewise, in Rio Grande Silvery Minnow v. Keys, the court stated:
Given the potential for fluctuation in the 'actual available water' and
'estimated firm yield,' as acknowledged by [the Bureau of Reclamation
("BOR")], and the contracts' recognition of the possible reductions in
'available water,' BOR's discretion to reduce contract deliveries for 'other
causes' to include its compliance with the ESA comports with the reality of
performing the Repayment Contracts....
. . . that BOR neither owns nor holds rights to native waters, has no
reservoirs on the Middle Rio Grande, or 'has neither purchased nor
appropriated any water for delivery to Middle Valley farmers,' is not
determinative of BOR's obligations to consult with FWS and comply with
the ESA. BOR's retaining authority to manage MRGCD and SJCP works
triggers its ESA obligations. 3
In 1996, the Bureau of Reclamation consulted with the Fish and Wildlife
Service pursuant to Section 7 regarding its operations and maintenance on the
Lower Colorado River. The Bureau of Reclamation sought to limit the scope of
the consultation to its discretionary actions, excluding water delivery to
entitlement holders. "A water delivery contract with the Secretary secures and
protects the entitlement holder as the contract quantifies the amount of Colorado
River water the entitlement holder is entitled to beneficially use and states the
priority of that water use."' 4 In light of the Silvery Minnow decision, it is unclear
whether the Bureau of Reclamation's discretion is indeed that limited.
The Fish and Wildlife Service, however, concurred that the Bureau of
Reclamation's discretion was, in fact, so limited. "When an entitlement holder
schedules water in a normal year or surplus year, the Secretary has no option but
to deliver the water as prescribed by law and contract in the amounts and at the
times requested, so long as it does not exceed that reasonably required for
beneficial consumptive use."' 5 The Fish and Wildlife Service also concluded that
"[the Bureau of] Reclamation has discretion regarding: ...

determining if water

12. Am. Forest & Paper Ass'n. v. U.S. Envtl. Prot. Agency, 137 F.3d 291, 298 (5th Cir. 1998).
13. Rio Grande Silvery Minnow v. Keys, 333 F.3d 1109, 1131-36 (10th Cir. 2003).
14. Bureau of Reclamation, Biological Assessment on Operations, Maintenance, and Sensitive Species
of the Lower Colorado Delta, ch. 2 (August 1996) [hereinafter Final Biological Assessment], available at
http:llwww.usbr.govllclregionlg2000batoe.html (last visited July 2,2006).
15.

BIOLOGICAL

AND

CONFERENCE

OPINION

ON

LOWER

COLORADO

RIVER

OPERATIONS

AND

17 (U.S. Fish and Wildlife Service 1997), available at http://www.fws.gov/arizonaes/
Documents/BiolOpin/95216_ CO_RiverOperationLakeMead.pdf (last visited March 21, 2006).
MAINTENANCE,
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orders are, or are not, within that reasonably required for beneficial use."' 6 The
Bureau of Reclamation did exercise its authority to limit ID's water order for
2003 based on its finding that the lID was not putting all water to reasonable
beneficial use. Reduction in water deliveries to the lID had the potential to
reduce flows in the river and to the Salton Sea, with possible effects on
endangered species. However, the Bureau of Reclamation's view was that
enforcing legal and contractual requirements did not require further consultation
with the Fish and Wildlife Service.
In its 1996 Biological Assessment on the Colorado River, the Bureau of
Reclamation asserted that it was not required to consult on the effects of flow to
the Colorado River delta in Mexico because it lacked any discretionary authority
over the water once it was delivered to Mexico. 7 The Fish and Wildlife Service
concurred. In 2000, Defenders of Wildlife sued the Secretary of the Interior over
the failure to consult on impacts to species in Mexico. The district court ruled
that "it seems unlikely that any case will present facts that more clearly make any
agency's actions nondiscretionary than this one: [A] Supreme Court injunction,
an international treaty, federal statutes, and contracts between the government
and water users that account for every acre foot of lower Colorado River water.""
2.

Section 10 Obligations of Water Entitlement Holders

The ESA states: "The Secretary may permit, under such terms and conditions
as he shall prescribe... (B) any taking otherwise prohibited by section
1538(a)(1)(B) of this title if such taking is incidental to, and not the purpose of,
the carrying out of an otherwise lawful activity."' 9
In 1995, Justice Sandra Day O'Connor of the U.S. Supreme Court stated in a
concurring opinion:
To raze the last remaining ground on which the piping plover currently
breeds, thereby making it impossible for any piping plovers to reproduce,
would obviously injure the population (causing the species' extinction in a
generation). But by completely preventing breeding, it would also injure the
individual living bird, in the same way that sterilizing the creature injures
the individual living bird....
...that a protected animal could have eaten the leaves of a fallen tree or
could, perhaps, have fruitfully multiplied in its branches is not sufficient
under the regulations. Instead, ...

16.
17.
18.
19.

the regulation requires demonstrable

Id.
Final Biological Assessment, supra note 14 at 198.
Defenders of Wildlife v. Norton, 257 F.Supp.2d 53, 69 (D.C. Cir. 2003).
16 U.S.C. § 1539(a)(1)(B) (2000).
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effect (i.e., actual injury or death) on actual, individual members of the
protected species. °
Notwithstanding Justice O'Connor's concurring opinion, the Ninth Circuit stated:
First, we must decide whether the issuance of an incidental take statement
under § 7 of the ESA may in appropriate circumstances permit parties that
are neither federal agencies nor applicants to engage in incidental takes
consistent with the statement without applying for section 10 permits. We
answer this question in the affirmative. 21
The diversions by each water entitlement holder on the lower Colorado River
typically do not directly cause injury or death to the bird species that nest and
forage along the Colorado River. Loss of riparian habitat results from numerous
causes, and some areas of native riparian habitat that do remain are used by each
of the endangered bird species found along the river. In light of the definition of
"take" as articulated by Justice O'Connor, it may not be necessary for the
Colorado River water entitlement holders to obtain incidental take permits under
section 10.
The Bureau of Reclamation is responsible for operating dams on the river to
store and deliver water in accordance with the entitlements held by non-federal
agencies. The Bureau of Reclamation completed a section 7 consultation for its
operation of the river and obtained an incidental take statement. Because that
incidental take statement would cover the impacts from delivery of water on
riparian habitat, the non-federal agencies are not necessarily required to obtain
separate section 10 permits for the same impacts. In that sense, the MSCP goes
above and beyond the narrow legal obligations of the water and power users.
3. CaliforniaEndangeredSpecies Act
The California Endangered Species Act ("CESA") instructs that:
No person shall ... take, . . . within this state, any species, or any part or
product thereof, that the [California Fish and Game Commission]
determines to be an endangered species or a threatened species.....

20. Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687, 709-11 (O'Connor, J.,
concurring).
21.
22.

Ramsey v. Kantor, 96 F.3d 434, 437 (9th Cir. 1996).
§ 2080 (West 1998).

CAL. FISH & GAME CODE
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The [California Department of Fish and Game] may authorize acts that
are otherwise prohibited pursuant to Section 2080, ... if... the take is
incidental to an otherwise lawful activity.23
[I]f any person obtains from the Secretary of the Interior... an
incidental take permit... that authorizes the taking of an endangered
species or a threatened species that is listed pursuant to [the ESA] and
that is an endangered species, threatened species, or a candidate species
pursuant to this chapter, no further authorization or approval is necessary
under this chapter for that person to take that.., species identified in,
and in accordance with, the... incidental take permit, if that person...
notifies the director in writing .... Within 30 days after the director has
received the notice ... the director shall determine whether the...
incidental take permit is consistent with this chapter. If the director
determines within that 30-day period, based upon substantial evidence,
that the.., incidental take permit is not consistent with this chapter, then
the taking of that species may only be authorized pursuant to this
chapter.24
California's Fish and Game Code also prohibits the take of certain species
for which no incidental take is authorized. The list of "fully protected species"
includes the following species that are found on the lower Colorado River and
Salton Sea: the brown pelican, the California black rail, the California least tern,
the Yuma clapper rail,25 and the razorback sucker.26
The California water entitlement holders are subject to the provisions of
CESA and California's fully protected species laws. Compliance for state-listed
species may be obtained under sections 2080.1 or 2081 of the Fish and Game
Code. In addition, California agencies may obtain incidental take authorization
by implementing a natural communities conservation plan, which is similar to a
habitat conservation plan under section 10 of the Federal ESA. 27 For any
incidental take of species caused by the diversions of water on the lower
Colorado River, the mitigation measures included in the MSCP are the proposed
basis for the CESA incidental take permit.
The implementation of QSA water transfer projects may also have effects on
California's listed species at the Salton Sea. CESA compliance is proposed to be
obtained through submittal for a section 2080.1 consistency determination of a

23. Id. § 2081(b)(1).
24. Id. § 2080.1.
25. Id. § 3511.
26. Endangered and Threatened Wildlife and Plants; the Razorback Sucker (Xyrauchen texanus)
Determined to be an Endangered Species, 56 Fed. Reg. 54,957 (Oct. 23, 1991).
27. CAL. FISH& GAME CODE §§ 2800-2840 (West 1998 & Supp. 2006).
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Final Biological Opinion and incidental take statement issued to the Bureau of
Reclamation and the California QSA parties.
F. Development of the MSCP
Even before the line of cases regarding the Federal ESA described above
were decided, the agencies with water and power contracts on the lower
Colorado River agreed to develop an ESA compliance program. The program
development process began in November 1994 with the execution of a
Memorandum of Understanding to develop a forum for dealing with the effects
of water and power operations on protected species. In 1995, a Memorandum of
Agreement further committed the three Lower Division States to develop a
species conservation program. The Fish and Wildlife Service agreed to treat the
program development as a reasonable and prudent interim measure in any section
7 consultation relating to river operations. A more formal Joint Participation
Agreement was signed in 1997 to establish a program development structure for
funding and governance.
In 1996, the Bureau of Reclamation initiated the section 7 consultation with
the Fish and Wildlife Service regarding its operations and maintenance on the
lower Colorado River. The consultation was limited to the Bureau of
Reclamation discretionary actions, excluding water delivery to entitlement
holders. The Fish and Wildlife Service issued its biological opinion in 1997,
covering a five-year period in which the MSCP was to be developed. In 2002, the
MSCP was not completed, the consultation was re-initiated, and the biological
21
opinion was extended.
The actions for which incidental take authorizations are sought include the
Bureau of Reclamation's continuing facilities operations on the river, and also
agency activities that divert water from the river or purchase power generated on
the river. These activities have little effect on the current conditions along the
river, which stabilized long ago. However, the parties anticipate that future
operations will include water transfers that change the point at which water is
diverted along the river. The MSCP was developed to include mitigation for the
effects of changing the point of diversion of up to 1,574,000 acre-feet annually.
The MSCP is scheduled for a fifty-year term. The applicants are seeking
incidental take authorization for a total of twenty-seven species, although only
six are currently protected under the ESA. The scope of the conservation
measures includes the following major components:
" Creating 5940 acres of riparian vegetation (cottonwood-willow);
" Creating 1320 acres of mesquite woodland;
" Creating 512 acres of marsh;

28.

See Record of Decision, supra note 2.
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" Creating 360 acres of backwaters;
" Rearing and stocking of over 600,000 each of razorback sucker and
bonytail;
" Funding for projects to preserve and protect existing habitat;
" Funding for monitoring, research, and adaptive management; and
" The estimated cost (in 2003 dollars) of the conservation program that
has been developed totals $626 million. The cost would be incurred
over the fifty-year term of the program, but would require greater
expenditures in early years when land acquisition and project
construction costs would be greatest. The three states are equally
sharing costs with the federal government. The states costs are almost
entirely borne by water and power agencies within the three states.
The participants in the MSCP were well aware of the legal arguments
regarding reclamation, including: their limited discretion related to deliveries of
water under binding contracts; their limited liability regarding indirect impacts on
species; and the limitations under California law regarding the definition of
"take" of species. Despite this awareness, the numerous public agencies in the
program decided to participate and fund the MSCP as a proactive measure and
insurance policy. No one wants to see disruptions and legal battles that have
recently occurred on the Klamath River and Rio Grande to also involve the
Colorado River. The MSCP provides a level of certainty and reliability that
assists water agencies in their planning efforts while providing benefits to species
on the river.
II. CONCLUSION
The MSCP is a voluntary, cooperative effort joining federal agencies and
water, power, and wildlife agencies from Arizona, California, and Nevada with
Native American tribes, environmental interests, recreational interests, and local
interests in a partnership to develop a long-term habitat conservation plan. When
complete, over 8000 acres of new habitat along the river corridor will be acquired
and reclaimed for endangered species under the MSCP. Additionally, significant
sums of money will be spent on research and monitoring, growing and planting
of endangered species fish, and development of backwater habitat for fish.
There is no doubt that the environment of the lower Colorado River has been
dramatically altered over the past seventy-five years. The construction of
significant and numerous dams and aqueducts along the river paved the way for
widespread development in the Southwest. Over 25,000,000 people rely on
Colorado River water in cities like Phoenix, Las Vegas, Los Angeles, and San
Diego. Over a million acres of farmland under cultivation currently rely on this
water, which supports a significant agricultural economy in the region.
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The dams along the Colorado River changed the flooding/dry-year nature of
the river to a steady and fairly reliable annual flow. Water storage in massive
reservoirs also changed the temperature and turbidity of river flows. These
changes in the flow regime had a significant impact on native fish, along with the
introduction of non-native sport fish that prey on the native species.
The MSCP will not return the Colorado River to its native state. It is
unrealistic to expect seventy-five years of development to disappear, or for these
dams and aqueducts to be removed in the near future. However, the MSCP
represents a significant step in taking responsibility for the future of the Colorado
River, and for putting the river's endangered species on the road towards
recovery.

